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PRESIDENT’S PAGE 


B* THE time this issue of the BULLE- 
TIN reaches your desk the annual 
Community Chest campaign will be well 
under way. The many and compelling 
reasons for generous contributions to that 
campaign, by all citizens, are well known 
and need not be repeated. There is, 
however, one reason which should have 
a peculiar and special appeal to lawyers. 
That reason is found in the Chest’s sup- 


© 5. Cae port of the Legal Aid Foundation. 


I have had occasion before in these pages to refer to the vital 
and necessary work performed by the Foundation and to the 
traditional duty of lawyers to support and encourage that work. 
Legal services are frequently a necessity and they should not be 
unavailable to those in need of them merely because of financial 
stress. Unless lawyers as a class meet that social need, govern- 


ment will. By supporting the Community Chest we enable or- 


ganized legal aid to function properly. If for no other reason, 


we should respond to the current call. 


HERMAN F. SELvIN. 
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Mr. Attorney— 

Through our Inter-County Department at 
530 West Sixth Street you may place your order 
for title service on real property located any- 
where in California, be it anything from an 
ownership report to an order for a policy of 


title insurance. 


Orders so placed will receive prompt, effi- 


cient and courteous attention. 


To save time just call TR 6111. 


SECURITY TITLE 


INSURANCE AND GUARANTEE COMPANY 
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MORE FRIENDS FOR LAWYERS 


By Louis M. Brown, Chairman, 
Public Relations Committee of Los Angeles Bar Association, 
and 
William R. Spinney, 
Assistant Trust Officer, 
Title Insurance and Trust Company 

VERY lawyer knows friends are important. A satisfied 

client provides good public relations. It is probable that a 

satisfied client will recommend a- potential client. Elementary? 

Now ask yourself how Bar Associations can apply this same 
public relations principle. 

Like an attorney looking for friends, the Bar can look for 
friends. 

It is a normal human reaction for defeated litigants unfamiliar 
with law and procedure to fail to understand the reasons for their 
defeat, however justified. Most litigants with poor cases believe 
in the moral justness of their claims. If these claims are denied 
it is natural that they should look for something besides the weak- 
nesses of their position as an explanation, and they frequently im- 
pute chicanery to an opposing counsel, and sometimes incompe- 
tence or chicanery to their own, as the reason for their defeat. 

A frequent criticism of attorneys voiced by laymen is that 
lawyers always disagree and, as a layman believes, thus create situ- 
ations requiring litigation. The layman indeed has great difficulty 
in comprehending the sincere disagreement of attorneys concern- 
ing the litigated dispute. This is because the layman expects 
a definite and unquestionable answer to all legal problems. 

Compare the Bar with the accounting and medical professions, 
which do not involve professional guidance in disputed contro- 
versies. The lawyer’s public relations problem is obviously more 
difficult than either medicine or accounting. However, there are 
areas of non-litigated law practice (for example, the drafting of 
wills) which, if given greater emphasis by the Bar, would itself 
help public relations. 

Clients do not understand lawyers’ fees. The client frequently 
spends a small fraction of the time required of an attorney in 
the attorney’s presence. In the medical field, a major portion of 
the doctor’s time is in the patient’s presence. The layman has 
little comprehension of the problems of research, analysis, drafts- 
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manship, preparation for trial, overhead expenses, etc., which 
justify fees. Perhaps there is therefore little wonder that lay- 
men generally regard lawyers as avaricious and avoid consulting 
them wherever remotely possible. A lawyer retained for the 
practice of preventive law is generally familiar only to corporate 
executives because preventive law is mostly practiced on the 
corporate level. The non-corporate layman frequently regards a 
lawyer as a necessary added expense to an already costly trans- 
action and fails to recognize the lawyer as a safety engineer. 


There are, in general, two different situations in which a 
client consults a lawyer. First, consulting a lawyer may be 
virtually obligatory, as for example, when a person desires to 
bring suit or defend a suit. Second, consulting a lawyer may 
be completely optional, as when a person is about to purchase or 
sell property, or to sign a lease, release a claim, execute a promis- 
sory note, purchase life insurance for reasons having important 
legal aspects, or engage in other similar transactions. 


The public’s lack of desire for legal services in the latter situ- 
ation is the root of the problem of the unauthorized practice of 
law. If the public preferred to be counselled by lawyers instead 
of technicians lacking legal training there would be no serious 
problem in this situation with which to contend. 


It is in this area that a most interesting public relations problem 
arises. The groups against whom the Bar directs its efforts 
aimed at preventing the uauthorized practice of law are the very 
groups which can be the Bar’s greatest source of goodwill. 


In view of these facts this question arises: Where should the 
Bar look for those groups who, like the attorney’s satisfied client, 
will speak well of the Bar? What groups are potential public 
relations salesmen for the Bar? 


By and large such groups must be those which already have the 
closest relation to the law, primarily trust institutions and banks, 
which are virtually the only agencies that have affirmatively ad- 
vertised for the benefit of the Bar. Compare, if you will, the 
isolation of the Bar in its public relations, with the immense 


publicity accorded the medical profession by medical supply com- 
panies, pharmaceutical concerns, and the like. Certainly the 
(Continued on page 50) » 
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REPORT OF THE COMMITTEE ON 
PROBATE LAW AND PROCEDURE 


HE Association’s Committee on Probate Law and Procedure 

for 1950, was under the chairmanship of George W. Feni- 
more, and was composed of Mr. Fenimore, William T. Coffin, 
Jackson A. Jordan, A. R. Kimbrough, Karl R. Levy, Otho G. 
Lord, Lawrence L. Otis and Bert C. Wetherby. 


In its annual report the committee made recommendation of 
an addition to the Probate Code which should be of considerable 
interest to the bar generally. The proposal is to add a new divi- 
sion to the Probate Code, entitled, “Conservatorship,” the function 
of which would be to control the persons and estates of adult 
persons, who by reason of advanced age, illness, injury, mental 
weakness, intemperance, addiction to drugs or other disability are 
unable to properly care for themselves or their property, or who 
are likely to be deceived or imposed upon by artful or designing 
persons. It was the consensus of the committee that such a new 
division was highly desirable, not merely as a means to avoid the 
opprobrium now attaching to the words “ward,” “incompetent 
person” and “insane person,” but also to provide a logical and 
workable procedure free from the defects of the present guar- 
dianship statute. 


There follows the text of the new division which the committee 
proposes : 
DIVISION V 
Conservatorship 
CHAPTER I 
Definition of Conservator and Statement of Law Applicable 
1670 Definition of Conservator : 


A conservator is a person appointed to take care of the person 
and property or person or property of a conservatee as defined in 
Section 1672 of this code. 


1671 Statement of Law Applicable: 


Conservatorships shall be governed by the provisions of this 
Division, provided, however, that whenever no specific provision 
of this Division is applicable, then the provisions of Divisions 
III and IV of this code shall govern so far as they are applicable 
to like situations. 
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CHAPTER II 
Creation and Termination 
1672 Court Appointment of Conservator : 

Upon petition as provided in this chapter, the Superior Court 
shall appoint a conservator of the person and property or person 
or property of any adult person (herein called a conservatee) who 
by reason of advanced age, illness, injury, mental weakness, in- 
temperance, addiction to drugs or other disability is unable to 
properly care for himself or for his property, or who for said 
causes or for any other cause is likely to be deceived or imposed 
upon by artful or designing persons. The court, in its discretion, 
may appoint one or more conservators, each of whom must give 
a separate bond, and be governed and liable in all respects as a 
sole conservator. 

1673 Rules for Appointment: 

In appointing a conservator, the court is to be guided by what 
appears to be for the best interests of the person to be placed under 
conservatorship. If such person has sufficient capacity to form 
an intelligent preference, he may nominate a conservator who 
shall be appointed as such by the court unless the court finds that 
the appointment of such nominee is not in the best interests of 
the person to be placed under conservatorship. When any such 
person lacks capacity to, or fails to nominate a conservator, the 
court may appoint any fit person subject to the order of priority 
established in this chapter. 

1674 Order of Right to Appointment as Conservator: 

Of persons equally entitled in other respects to appointment as 
conservator of the person and property or person or property of 
another, preference is to be given as follows: 

(1) To the nominee under section 1673 of this code 
of the person to be placed under conservatorship ; then 

(2) To the spouse of a married person to be placed 
under conservatorship; then 

(3) To a parent of an unmarried person to be placed 
under conservatorship; then 

(4) To an adult child of a person to be placed under 
conservatorship ; then 

(5) To a brother or sister of the person to be placed 
under conservatorship; then 

(Continued on page 54) 
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INCOME TAX CONSEQUENCES OF 

THE PAYMENT OF LIFE INSURANCE 

PREMIUMS BY A DIVORCED HUSBAND 
By Edward Sanders 


PROPERTY settlement agreement provides for the pay- 

ment of premiums by the husband! on a life insurance policy 
on his own life. The wife is the beneficiary. Are the husband’s 
premium payments deductible by him? 


The general problem of determining whether payments to a 
divorced wife are deductible by the husband has been present since 
1942. The Revenue Act of 1942, Sections 22(k) and 23(u), pro- 
vides that alimony payments are deductible by the husband and 
includible in the gross income of the wife if the following re- 
quirements are satisfied-:? 

a. The husband and wife are legally separated by a decree of 

divorce or separate maintenance. 


b. The payments are in discharge of a legal obligation arising 
out of the marital relationship. 


c. The husband’s obligation has been imposed by a decree of 
divorce or separate maintenance or under a written instru- 
ment incident to the divorce or separation. 

d. Periodic payments are made subsequent to the divorce or 
separation. 

The problems arising under the aforementioned requirements 
of Section 22(k) when the husband agrees to pay the premiums 
on an insurance policy on his own life of which his divorced 
wife is the beneficiary, are two in number. The first of these 
problems is whether the premiums paid by the husband are deemed 
to have been received by the wife. Secondly, even assuming 
these payments are received by the wife, are they income to her 
under Section 22(k)? If the payments are held to have been 
received by the wife and are not considered security for the 
payment of alimony, they will be considered alimony, a deductible 
expense by the husband and part of the wife’s gross income. 


As a practical matter the wife may demand the transfer to 
herself of a life insurance policy presently owned by the husband, 





1For convenience, the spouse for whose benefit the payments are made will be 
referred to as the “wife,”’ and the spouse from whom she is divorcd or legally 
separated as the “husband.” 

“For a detailed discussion of Sections 22(k) and 23(u) see: Manella, Current 
canes og in the Taxation of Alimony, in Major Tax Problems of 1948, Proceed- 
ings of the University of Southern California School of Law Tax Institute, p. 43. 
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or the purchase and transfer of a new policy, along with the obli- 
gation of the husband to continue to pay premiums thereon, be- 
cause of her desire for economic security in the event that her 
husband predeceases her. 


Among the various methods which may be utilized to meet this 
demand of the wife are the following: 

a. Payment of premiums by the husband on a policy assigned 

to the wife. 

Payment of premiums by the husband on a policy not as- 
signed to the wife, but of which the wife is named a con- 
tingent beneficiary. 

Payment of premiums by the husband on a policy placed 
in trust or escrow. 

Increase of the total amount of alimony to allow the wife 
to make premium payments herself on a policy on the hus- 
band’s life and which policy the wife owns. 

A. Payment of Premiums by the Husband on a Policy As- 
signed to the Wife. In Anita Quinby Stewart*® the Tax Court 
held that premiums paid by the husband on a life insurance policy 
assigned* to his former wife were includible in the gross income 
of the wife under Section 22(k).° The court reached this result 
by an application of the doctrine of constructive receipt, stating : 


“The policies in question were her property and all 
payments made were at her instigation, for her account, 
and designed to redound to her benefit. It seems reason- 
able to say that they were constructively received by 
her.””* 

(Continued on page 62) 


39 T.C. 195 (1947), acy, 1947-2 C.B. 4; 1.T. 4001, 1950-1 C.B. 27. 


*The term “assignment” as used in this situation means the transfer to the wife 
of all the incidents of ownership. Although I.T. 4001, supra, note 3, uses both the 
terms “assigned” and “irrevocable beneficiary,” it would appear, and is assumed, 
that “assigned” and “irrevocable beneficiary’ have the same’ meaning as used in 
this situation. 

The incidents of ownership of an insurance policy include: “the right of the 
insured and his estate to the economic benefits of the insurance, the power to change 
the beneficiary, the power to surrender or cancel the policy, the power to assign it, 
the power to revoke or cancel an assignment, the power to pledge the policy for a 
lean or the power to obtain from the insurer a loan against the surrender value of 
the policy.” Sen. Rep. No. 1631, 77th Cong. 2nd Session 235 (1942 


‘The Assignment in the Stewart case, supra, Note 3, was framed in ae following 
language: ‘‘For value received, I hereby assign, transfer, and set over the above 
described policy of insurance, together with all rights reserved to me as the insured 
under the said policy, or as the owner thereof, or as the beneficiary thereunder or 
as the assignee thereof, and all sums of money, interest, benefit and advantage by 
virtue thereof, unto Mrs. Anita Quinby Stewart, my wife.” 9 T.C. at p. 198. 


®Supra, Note 3, 9 T.C. at p. 198. 
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MORE FRIENDS FOR LAWYERS 
(Continued from page 44) 
medical profession must benefit thereby. Banks and trust institu- 
tions seem to be endeavoring a similar campaign for lawyers. 
For this they should be commended. There have been, and are 
differences between the Bar and trust institutions and yet there 
exist at present in Southern California possibly the best condi- 
tions of mutual understanding and respect between trust institu- 
tions and lawyers of any place in the United States. This condi- 
tion has been largely created by a determined, well organized 
and actively promoted program by trust institutions to find a 
way of living in peace and harmony with the Bar, and by a cor- 
dial response of the Bar to that program. The trust institutions 
are so disposed by a well defined and long continued policy that 
they would unquestionably respond agreeably to any suggestion 
from the Bar that the two groups be brought closer together in 
mutual understanding and mutual goodwill. 
Possibly the most overlooked group is the life underwriters. 
A great change has come over the life underwriting fraternity in 
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the last twenty years. There has been established the American 
College of Life Underwriting which prescribes a course of study 
leading to the professional designation of Charter Life Under- 
writer. Locally courses are given as a part of the curricula of 
educational institutions or by staffs drawn from their faculties. 
The course consumes two years of intensive part time study cov- 
ering a wide range of basic subjects. Various educational insti- 
tutions throughout the country conduct regular institutes of ad- 
vanced life underwriting similar to that given each year at Clare- 
mont Men’s College. 

There has developed a vast literature of advanced life under- 
writing which is widely purchased and studied not only by those 
who have contact with organized educational activities but also 
by the more remotely located members of -the business. 


While not all life underwriters measure up to a semi-profes- 
sional standard, it has been estimated that better than 90% of 
the life insurance produced is created by those who do adhere, 
at least to some degree, to a standard of professional ethics, and 
many of them to very high ethical standards. 


Tax attorneys have been more successful in attaining a ground 
of mutual understanding with life underwriters than have general 
practitioners. It is known to be the desire of life underwriters 
to reach an equally sound basis of mutual understanding and re- 
spect with the Bar as a whole. Attempts by life underwriters to 
create such an atmosphere have generally failed to provoke an 
adequate response from the Bar. 


The Bar might give some thought also to the vast group of 
government employees that have direct contact with the public 
in legal matters. We feel that it is important, sometimes im- 
perative, for individuals to be privately represented in relations 
with the government. Yet how often do government employees 
indicate that counsel is not needed; that private representation is 
not necessary? ‘There is, in our experience, too often an honest, 
but mistaken, belief of many government employees that individ- 
ual counsel is not needed by a citizen dealing with a government 
bureau or agency. The Bar might take steps to educate govern-’ 
ment employees to be friends of the Bar. 


There are, of course, many other groups whose goodwill on 
behalf of the Bar should be affirmatively sought. Accountants, 
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real estate brokers and salesmen, and others who meet and deal 
with potential clients are important sources of goodwill for 
lawyers. 

There are other things the Bar should not overlook. An attor- 
ney who commands the respect of a client does so, in part at 
least, because he has demonstrated his worth. The Bar, as a 
whole, must likewise demonstrate the value of its worth. The 
Bar must properly discipline its own erring brethren. It must 
enforce a valid standard of ethics. It must maintain a high 
standard of performance for itself and for individual practi- 
tioners. To the extent that the Bar accomplishes these objectives 
it is appropriate to so inform the public. In this connection there 
has, we feel, been great laxity in telling people about the accom- 
plishments, standards and ethics of the Bar. Indeed, the Bar’s 
traditional silence seems unnecessarily backward. 

The Bar cannot maintain silence and at the same time expect 
lay spokesmen to bear the laboring oar. We believe that there 
is much that can be done to improve public relations. The Bar, 
however, should take the initiative. It should arm its spokesmen 
with facts and information that will dispel the public’s fear of 
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attorneys, reluctance to employ counsel, and the “mysteries” of 
legal practice. There should be public explanation of fees, of 
law office overhead, of the scope of an attorney’s work, of the 
benefits of engaging counsel, of the efforts to improve the admin- 
istration of justice, and of the methods lawyers use to avoid trou- 
ble and litigation. Without such publicly available information, 
how, we ask, can attorneys expect forthright trust institutions, 
banks, accountants, real estate brokers and salesmen to know how 
to overcome the reluctance of a potential client to hire counsel ? 


In the end it is the goodwill of the entire public which the 
3ar seeks. It must demonstrate to the public the benefits of 
legal services. Under modern conditions the Bar cannot much 
longer rest on and enforce its assumed monopoly position, and 
expect to command public confidence and increase the scope of 
its services. There must be affirmative programs. We have men- 
tioned two such programs: to encourage those groups most closely 
allied with the legal profession to speak well in its behalf, and af- 
firmatively to initiate, establish, and maintain public information 
services demonstrating that the public benefits by the employment 
of legal counsel. 

The road ahead is not easy. An aroused Bar can, however, 
meet the challenge. Initially we suggest that the Bar, after an 
appropriate period of closer contact with them, invite its allied 
groups to suggest courses of action. We suggest that individual 
attorneys feel free to express their views, and that professional 
public relations guidance be sought. Meantime, let us have views 
and observations openly discussed in Bar circles. If lawyers 
themselves do not manifest a healthy interest in their own prob- 
lems, it is doubtful if anybody else is going to give those problems 
much thought. 
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PROBATE LAW AND PROCEDURE 
(Continued from page 46) 


(6) To the nominee of any of the persons designated 
in sub-paragraphs (2) through (5), inclusive, of this 
section ; provided, however, that such nominee shall have 
priority next after those persons in the class of the per- 
son making the nomination. Other persons in the class 
of the person making the nomination shall have priority 
over such nominee. 

(7) To any qualified person or corporation who upon 
appropriate petition to the court might be appointed 
guardian of an incompetent person under this code. 


No person or corporation prohibited by law from serving as 
a guardian of an incompetent person may be appointed a con- 
servator. 


1675 Procedure for Appointment of Conservator : 


Any relative or friend of, or an individual in his own behalf, 
may file a verified petition alleging that the appointment of a 


conservator is required. The petition shall set forth, so far as 
they are known to the petitioner, the names and residences of 
the spouse, if any, and of the relatives of the proposed con- 
servatee within the second degree. Upon the filing of the petition, 
the clerk shall set the same for hearing by the court. Notice of 
the nature of the proceedings and of the time and place of the 
hearing on the petition shall be mailed by the petitioner to said 
spouse, if any, and to each of such relatives at least ten (10) 
days before such hearing date. If the petition is filed by a person 
other than the proposed conservatee, the clerk shall issue a cita- 
tion directed to the proposed conservatee setting forth the time 
and place of the said hearing. Said citation, and a copy of the 
petition, shall be personally served upon the proposed conservatee 
in the same manner as is provided by law for the service of 
summons, at least five (5) days before the time of the hearing 
if served within this state, otherwise at least ten (10) days before 
the time of the hearing. The proposed conservatee, if able to 
attend, must be produced at the hearing, and if not able to attend, 
by reason of physical inability, such inability must be established 
by the affidavit or certificate of a duly licensed physician or sur- 
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geon or other duly licensed medical practitioner. Whenever a 
notice to any officer or agency of this state or of the United 
States of America would be required upon a petition for the 
appointment of a guardian of an alleged incompetent person a 
like notice shall be given of a petition under this chapter. Any 
such officer or agency or any relative or friend of such person or 
the proposed conservatee may appear and oppose the petition. 


1676 Termination of Conservatorship: 


Every conservatorship shall continue until the authority of the 
conservator is terminated. Any conservatee or any relative or 
friend thereof may apply by verified petition to the Superior 
Court of the County in which the proceedings are pending to have 
the conservatorship terminated. Said petition shall state the facts 
alleged to establish that a conservatorship is no longer required. 
The petition shall be set for hearing and notice thereof given to 
the persons and in the same manner as is provided in this chapter 
for a petition for the appointment of a conservator. The con- 
servator in such case, if he is not the petitioner or has not joined 
in the petition, shall, if he is a resident of this state, be personally 
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served with a notice of the time and place of the hearing accom- 
panied by a copy of the petition at least five (5) days prior to 
the hearing. If the conservator is not a resident of this state or 
cannot be found therein after diligent search, the court may fix 
the manner of giving notice to him by mail, publication or other- 
wise as the court deems best or the court may dispense with 
such notice. The conservator or any relative or friend of the 
conservatee may appear and oppose the petition. The court 
shall hear and determine the matter without a jury according to 
the laws and procedure regulating the trial of civil actions. If 
the court finds that the conservatorship is no longer required, the 
conservatorship shall cease. The conservator may at said hearing, 
or thereafter on further notice and hearing, be discharged and 
his bond exonerated upon the settlement and approval of his final 
account by the court. 


CHAPTER III 
Oath, Bond and Letters 
1677 Oath and Letters: 

A conservator shall be designated by that title. Before his 
appointment shall be effective, he must take an oath that he will 
perform the duties of his office according to law, which oath shall 
be filed in the proceedings. The appointment as conservator and 
the taking and filing of such oath shall thereafter be evidenced by 
the issuance by the clerk of the court of Letters of Conservator- 
ship. 

1678 Bond: 

The court in the order appointing a conservator of the estate 
or of the person and estate of another may, in any case in which 
the proposed conservatee as petitioner has waived the filing of 
bond, dispense with the filing of bond. In all other cases the con- 
servator of the estate or of the person and estate of another, before 
acting as such, must give a bond for the protection of the con- 
servatee and of all persons interested in his estate, in an amount 
fixed by the court, which amount shall not exceed the bond re- 
quired of a person appointed administrator. The court may re- 
duce the bond required in this section in the manner provided in 
Section 541.1 of this code. The conservator shall be allowed the 
cost of such bond to the extent provided by Section 541.5 of this 
code. No bond shall be required of a conservator appointed only 
as conservator of the person of the conservatee. 
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1679 Modification of Bond: 

The court, after notice of hearing as provided in Section 1200 
of this code, and hearing, may in all cases, for good cause, increase 
or decrease the amount of the bond previously required, or may 
substitute and discharge sureties, or may require the posting of 
bond although bond was previously not required, or may dispense 
with any bond previously required when it finds that injury is 
unlikely to result therefrom to those interested in the estate. No 
bond given by a conservator shall be reduced or dispensed with 
unless the conservator files with the court the time of filing of the 
petition for modification of the bond, or at such other time as the 
court may allow, an accounting. 


1680 Filing and Remedy on Bond: 

Every bond given by a conservator must be filed and preserved 
in the office of the clerk of the court, and in case of a breach of 
a condition thereof, may be sued upon for the use and benefit of 
the conservatee, or of any person interested in the estate. 

1681 Limitation on Action on Bond: 

No action may be maintained against the sureties on a bond 
given by a conservator unless commenced not later than two years 
from the discharge of the conservator, or from the date the order 
surcharging the conservator becomes final, whichever is later: 
but if at the time of such discharge or of such order becoming 
final any person entitled to bring the action is under any legal 
disability to sue, such person may commence said action at any 
time within one year after his disability is removed. 

CHAPTER IV 
Powers and Duties 
1682 General Powers of Conservators of the Person: 

Every conservator of the person of a conservator has the care, 
custody and control of the conservatee and may fix the residence 
of the conservatee at any place within this state, but not elsewhere 
without the permission of the court. 

1683 General Powers of Conservators of Estates: 

The conservator of the estate or of the person and estate of a 
conservatee shall have the custody of and management of such 
estate with all the rights, powers, privileges and duties which the 
conservatee would have if he were fully competent, present and 
acting in his own behalf. 
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1684 Special Powers of Conservators: 


In addition to the general grant of powers to conservators con- 
tained in Sections 1682 and 1683 of this chapter, and not by way 
of limitation of said general powers, a conservator of the estate 
or of the person and estate of a conservatee shall have the fol- 
lowing powers which may be exercised with or without notice, 
hearing, confirmation, or approval of the court; to institute and 
maintain all actions and other proceedings for the benefit of and 
to defend all actions and other proceedings against the conserva- 
tee or the conservatorship estate; to take, collect and hold the 
property of the conservatee; to contract for the conservatorship 
and thereby bind the conservatorship estate ; to operate at the risk 
of the estate any business, farm or enterprise constituting an 
asset of the conservatorship; to grant and take options; to sell at 
public or private sale; to create by grant or otherwise easements 
and servitudes ; to borrow money and give security for the repay- 
ment thereof; to purchase real or personal property; to improve 
and repair conservatorship property; to let or lease property for 
any purpose including exploration for and removal of gas, oil and 
other minerals and natural resources and for any period, includ- 
ing a term commencing at a future time; to loan money on ade- 
quate security; to exchange conservatorship property; to sell on 
credit provided that any unpaid portion of the selling price shall 
be secured by a first lien upon the property sold; to vote in person 
or by proxy all shares and securities held by the conservator; to 
exercise stock rights and stock options; to participate in and 
become subject to and consent to the provisions of any voting 
trust and of any reorganization, consolidation, merger, dissolution, 
liquidation or other modification or adjustment affecting con- 
servatorship property; to insure property; to pay, collect, com- 
promise, arbitrate or otherwise adjust any and all claims, debts or 
demands upon the conservatorship, including those for taxes; 
and, to employ accountants, investment counsel, agents, deposi- 
taries, and employees and to pay the expense thereof from the con- 
servatorship estate. 


1685 Additional Investment Powers: 

The conservator shall also have the powers and duties respect- 
ing the investment and reinvestment of the conservatorship estate 
contained in Section 2261 of the California Civil Code. 
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1686 Duty to Maintain Conservatee: 

The conservator shall, to the extent of the net estate available 
and as a prior charge thereon, provide for the maintenance and 
support of the conservatee and of those legally entitled to support 
and maintenance from the conservatee. 


1687 Support of Conservatee where Third Party Liable There- 
for: 

The court, upon petition of the conservator or of any party 
interested in the conservatorship, may for good cause order the 
conservatee to be either wholly or partially supported and main- 
tained out of the conservatorship estate notwithstanding the ex- 
istence of a third party legally obligated to provide such support 
and maintenance. Any such order may be made for a limited 
period of time; but if not so limited, shall continue in effect until 
modified or revoked by the court. 


1688 Reimbursement of Conservator and Payment of Debts and 
Expenses : 

The conservator shall pay from the estate of the conservatee 
with which the conservator is chargeable, all debts of, and claims 
and charges against, the conservatee or the conservatorship, and 
all expenses of the maintenance and support of the conservatee, 
and all expenses of the conservatorship. The conservator may 
advance funds for the benefit of the conservatee or of his estate 
and may reimburse himself for such advances out of the income 
and principal of the estate first available. 


1689 Remedy Upon Failure to Pay Debts and Charges: 

Whenever a conservator fails, neglects or refuses to furnish 
suitable support and maintenance for the conservatee; and also, 
whenever a conservator fails, neglects or refuses to pay a debt, 
expense or charge justly due and payable by the conservatee or 
by the conservatorship, the court after notice of hearing as pro- 
vided in Section 1200 of this code, and hearing, may, upon the 
petition of the creditor, the conservatee or of any person inter- 
ested in the estate, or upon its own motion, order the conservator 
to do so from the estate of the conservatee. 


1690 Court May Instruct Conservator : 

The court, upon petition of the conservator, creditor or other 
interested party, after notice of the hearing on such petition has 
been given for the period and in the manner required by Section 
1200 of this code, may instruct the conservator as to the man- 
agement, disposition, care, protection, operation, preservation of 
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the conservatorship property or as to the care, maintenance, sup- 
port and protection of the conservatee. 


CHAPTER V 
Inventory and Accounting 
1691 Inventory and Appraisement : 

Within three months after his appointment, or within such 
further time as the court or judge for a reasonable cause may 
allow, the conservator must file with the clerk of the court an 
inventory and appraisement of the estate of his ward, together 
with a copy of the same, which copy shall be delivered by the 
clerk to the county assessor. The conservator must make oath 
to the inventory, and the property therein described other than 
money must be appraised, by an appraiser or appraisers appointed 
by the court or judge for the appraisement of estates of decedents. 
Whenever any other property of the conservatee is discovered, or 
is inherited or acquired by the conservatee other than by the ac- 
tions of the conservator in the investment and management of the 
estate, like proceedings must be had for the inventory and ap- 
praisement thereof as in the case of the original inventory. 


1692 Failure to File Inventory: 
If a conservator neglects or refuses to file any inventory re- 


quired by the provisions of this chapter, within the time pre- 
scribed, the court, on its own motion or on the petition of any 
party interested in the estate, upon notice, served upon him as 
provided or permitted by Section 1676 of this code, may revoke 
his letters, and he shall be liable on his bond for any injury to 
the estate or any person interested therein, arising from such 
failure. 


1693 Citation for Discovery and Recovery of Estate: 

Upon petition under oath made by the conservator, conservatee, 
creditor or other person interested in the estate, including persons 
having only an expectancy or prospective interest therein, that 
any person is suspected of having embezzled, concealed, smuggled 
or fraudulently obtained or wrongfully disposed of any property 
of the conservatee, or has in his possession or has knowledge of 
any instrument in writing belonging to the conservatee, or that 
such person asserts any claim against the conservatee or the es- 
tate, or that the estate asserts a claim against such person, the 
court or judge may cite such person to appear before the court, 
and the judge and the petitioner may examine him under oath 
upon the matters recited in the petition. If such person is not 
in the county where letters issued, the procedure and the rights 
and duties of the parties shall be governed by the provisions of 
Section 613 of this code. 
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is on Will up to date: 


“SEE YOUR ATTORNEY” IS THEME OF 
CURRENT UNION BANK TRUST CAMPAIGN 


ON R. CAMERON, Vice President in charge of the Trust 

Department of Union Bank & Trust Co. of Los Angeles 
and Sam B. Burnham, Trust Officer, examine a new lobby dis- 
play featuring a trust message. A series of striking lobby posters, 
together with window displays, newspaper ads, mail-meter ads 
and notices to bank customers comprise the year-round con- 
tinuing program undertaken by Union Bank to remind the public 
to “See Your Attorney,” “Make A Will,” “Keep It Up To Date.” 
Union Bank is located at 8th and Hill. They have no branches. 
(The telephone number is MAdison 6-8441.) 


UNION BANK & TRUST CO 
of Los Angeles 


THE BANK OF PERSONAL SERVICE * WE HAVE NO BRANCHES « EIGHTH & HILL STREETS 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION AND FEDERAL RESERVE SYSTEM 
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INCOME TAX CONSEQUENCES 
(Continued from page 48) 


The regulations’ state that to constitute constructive receipt the 
income must be credited or set aside to the taxpayer without any 
substantial limitation or restriction as to time or manner of pay- 
ment. Even though in this situation, wherein the premiums are 
paid by the husband to the insurance company and the wife’s 
control of the funds is contingent upon the death of her husband, 
the application of the doctrine of constructive receipt appears to 
be logically correct when it is remembered that it is the wife and 
not the husband who insisted upon the application of these funds 
to the payment of premiums, and that the wife as owner of the 
policy can surrender it for its cash value at any time. 


B. Payment of Premiums by the Husband on a Policy Not 
Assigned to the Wife, but of Which She Is a Contingent Benefi- 
ciary. In contrast to the Stewart case® is the situation where pre- 
miums are paid by the husband on a life insurance policy which 
is not assigned to the wife and with respect to which the children, 
or other third parties, are the primary beneficiaries and the wife 


is a contingent beneficiary,® because her right to the proceeds of 
the policy is conditioned upon her surviving the primary bene- 
ficiaries. 

A ruling of the Treasury Department, I.T. 4001,?° specifically 
holds that where a policy is not assigned to the wife and is only 
a contingent beneficiary thereunder, the premium payments are 
not deductible by the husband, apparently on the basis that the 
payments are not constructively received by the wife. The term 
“contingent beneficiary” as used in I.T. 4001 apparently does not 
encompass the situation where the wife’s rights in the policy are 
conditioned upon her surviving the husband without having re- 
married. The ruling cites Boies C. Hart" as involving a situation 
where the wife was an irrevocable beneficiary. Actually in the 
Hart case the wife’s right to the proceeds of the insurance was 
conditioned upon her surviving the husband without having re- 
"Reg. 111, Sec. 29.42-2. 
8Supra, Note 3. 
°If the wife is not an irrevocable beneficiary in this situation and the policy is 


not assigned to her, there would be no tenable basis upon which to argue that pre 
miums paid by the husband should be considered alimony. 


201950-1, C.B. 27. 
411 T.C. 16 (1948). 
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married. Therefore, the conclusion must be drawn that the term 
“contingent,” as used in I.T. 4001, is used in a technical restricted 
sense, referring to a situation where the wife’s right to the pro- 
ceeds of the policy is conditioned upon some contingency other 
than her surviving her husband. 


C. Payment of Premiums by Husband on Policy Placed in 
Trust or Escrow. Quite often the husband will accede to the 
wife’s demand for the payment of premiums, but in order to 
salvage some possible return he will require that the policy be 
placed in trust or escrow with a reversionary provision to him 
in the event that his wife predeceases him. This situation raises 
the problem that the rights accruing to the wife may be deemed 
to be so restricted that the doctrine of constructive receipt cannot 
be applied. It creates the further possibility that the insurance 
will be treated merely as security for the payment of alimony. 

The first cases treating this problem indicated that the fact that 
a trust or escrow was employed made little difference in deter- 
mining whether or not the premiums paid by the husband would 
be deductible. Thus in Boies C. Hart,!* where the insurance pre- 
miums were paid by the husband on policies delivered to a trus- 
tee pursuant to a divorce decree, the court held the premiums de- 
ductible by the husband, even though the trust provided that the 
wife was to receive only two-thirds of the income from the in- 
surance proceeds and that the trustee could invade the principal to 
apply amounts it considered necessary for education, care, sup- 
port and comfort of the wife and others. The Commissioner 
argued that the premiums were not deductible by the husband 
because the wife did not receive them, because there were other 
beneficiaries of the trust, because her possibility of benefit from 
the premium payments was too remote as she was required to 
survive her husband in order to receive the benefits of the policy, 
and because of the right of the trustee to invade the trust principal 
for the benefit of persons other than the wife. 


The court disposed of these contentions by stating that the pay- 
ments constituted constructive income to the wife, that the ne- 
cessity of the husband’s death was an uncertainty which follows 
every annuity based upon the life of another and such annuities 
have a definite computable value and are constantly recognized as 


“Supra, Note 3. 
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conferring benefits upon the prospective annuitant, and that the 
possibility of invasion of the principal by the trustee was too re- 
mote to consider. 

The court emphasized that the premiums were paid to the 
insurance company out of the fixed amount to be paid to the 
wife each year and that the wife in addition could cause the an- 
nual payments to the insurance trust to be increased or decreased, 
by requesting that other payments to her be increased or de- 
creased. 

In Leon Mandel'*® the property settlement agreement provided 
that in addition to fixed payments to be made by the husband to 
the wife, the husband was to deliver to a trustee two life insur- 
ance policies on his own life for the benefit of his wife and chil- 
dren, upon which he was to pay the premiums. The policies 
were to be returned to the husband only in the event he survived 
both his wife and children. The Tax Court held that the amount 
of the prennums paid by the husband were deductible by him as 
alimony. 


Meyer Blumenthal" injected a new factor into the scene. Here, 
for the first time, the court held that where the maintenance of the 
insurance was merely to provide security for the husband’s obli- 
gation to pay alimony, the amount of the premiums paid could 
not be deducted by the husband. In the Blumenthal case the 
divorced husband agreed to pay his wife $5200 per year alimony, 
and also to pay premiums on an insurance policy on his own life. 
The policy, which was not assigned to the wife, was deposited 
in escrow with a bank and the husband’s rights as owner were con- 
siderably curtailed. The wife was to receive the proceeds of the 
policy, up to her $5200 a year alimony, if she survived the 
husband. In contrast to the Mandel case the court held that the 
amount of the premiums paid was not deductible by the husband 
under Section 23(u). It concluded that the payment of pre- 
miums was merely the means of providing security for the pay- 
ment of the husband’s alimony obligation. The Circuit Court 
did not cite the Mandel case, and distinguished the Hart case on 
the ground that the insurance premiums in the Hart case were to 
be paid out of a fixed sum due to the wife each year. 


~~ 338 ‘T.C.M. 445 (1949). 
413 T.C, 28 (1949); aff'd (C.C.A. 3) 183 Fed. (2d) 15 (1950). 
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Lemuel A. Carmichael is a case which illustrates the distinc- 
tion that has been drawn between policies which are actually as- 
signed to the wife and those which are placed in trust or escrow. 
In the Carmichael case the husband was obligated under a divorce 
decree to place insurance policies on his life in escrow and to 
designate the wife, and in the event of her prior death, the daugh- 
ter, as beneficiary. These policies were specifically designated as 
security for the payment of alimony and maintenance and were 
to be released to the husband as certain portions of the alimony 
were paid. The property settlement agreement also provided that 
the husband should pay the premiums on two additional policies, 
one having as beneficiary the wife, the other the daughter. These 
two additional policies appointed the beneficiary without right of 
revocation and were delivered to the wife. Interestingly enough 
these two policies were also included under the heading of “se- 
curity” in the decree which embodied the property settlement 
agreement. 

The court held that the husband was not entitled to deduct 
premiums he paid on the escrowed policies, because the premiums 
were not constructively received by the wife so as to constitute 
income to her, but that he was entitled to deduct premiums paid 
on the insurance policy title to which was vested in the wife, 
since these premiums were constructively received by her so as 
to constitute income under Section 22(k). Concerning the pre- 
miums paid on the insurance policy title to which was vested in 
the daughter, the court held that these amounts were not de- 
ductible by the husband as this policy constituted an additional 
award of maintenance to the daughter, excludible from the wife’s 
income by Section 22(k).?® 

In William J. Gardner," the husband was obligated to pay his 
wife $200 a month while she remained unmarried. To secure the 
monthly payments he agreed to assign to a trustee eight insur- 
ance policies upon his life. It was provided that in the event 
of any default in the obligation to pay alimony, and upon the 


1614 T.C. 1356 (1950). 

Section 22(k) does not apply to that part of any periodic payment which by the 
terms of the decree or instrument is specifically designated as a sum payable for the 
support of minor children of the husband. 

1714 T.C. 1445 (1950), presently on appeal to the Court of Appeals for the Sixth 
Circuit. 
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exhaustion of certain securities the husband had also deposited 
with the trustee, the wife had the power to insist upon the sur- 
render of enough insurance to make up the difference. Upon the 
husband’s death the proceeds of the insurance were to be held for 
the benefit of the wife and other beneficiaries. The court held 
that the policies were maintained as security and that the hus- 
band was not entitled to deduct the amount of premiums paid 
thereon. 

The most recent case involving this question is Halsey W. 
Taylor,® in which case in order to secure monthly payments of 
$150 the husband agreed to procure and pay premiums on a 
$10,000 life insurance policy on his own life, made payable to 
his wife in complete settlement of the provision for monthly 
payments should he predecease her. The court concluded on the 
authority of the Blumenthal,’® Carmichael,?® and Gardner"! cases 
that the insurance policy was merely security for alimony pay- 
ments to the divorced wife and therefore the deduction claimed 
by the husband was not allowed. Thus the court has extended 
the holding in the Blumenthal case, involving a situation where 
the wife did not receive all of the proceeds of the insurance upon 
her husband’s death, but only the same amount of alimony that 
she was receiving during his life, to a situation such as presented 
by the Taylor case where the wife received a lump sum payment 
in the form of insurance proceeds in full settlement of all alimony. 


Since the decision in the Blumenthal case, the Tax Court has 
held in every instance where the question has arisen that where 
an escrow or trust is involved the amount of premiums paid by a 
husband of a life insurance policy on his own life and of which 
his divorced wife is the beneficiary, is not deductible by him. 
Apparently because of the inherent characteristics of a trust or 
escrow the court has felt that what the parties have intended is 
security for the payment of alimony and not the payment of 
alimony itself. It must be concluded from the Blumenthal,?* 
Carmichael,?? Gardner** and Taylor®® cases that the utilization 





16 T.C. ....... No. 47 (1951). 
Supra, Note 14. 
Supra, Note 15. 
Supra, Note 18. 
=Supra, Note 14. 
Supra, Note 15. 
“Supra, Note 17. 
*Supra, Note 18, 
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of any type of trust or escrow arrangement will make the possi- 
bility of the deduction by the husband of the amount of premiums 
he has paid extremely doubtful. 


D. Increase of the Total Amount of Alimony Payments to 
Allow the Wife to Make Premium Payments Herself on a Policy 
on the Husband’s Life of Which She Is the Absolute Owner. 
The transactions which have been discussed had as their objective 
the provision of security for the wife after the death of her 
divorced husband with the least economic burden on him. In 
the face of the tenuous distinctions drawn by the courts between 
the methods outlined previously it would appear that the best 
chance of accomplishing this objective lies in increasing the ali- 
mony payments sufficiently to allow the wife to pay the premiums 
herself, or by directing the husband to apply so much of the ali- 
mony as necessary to pay premiums on policies which she owns 
on the husband’s life. Utilization of this procedure would raise 
no question of receipt by the wife, nor any question as to whether 
or not the payments were alimony or merely designed to provide 
security for the payment of alimony. This appears to be the 
method that will come closest to making the attainment of the 
twin objectives of security for the wife and economy for the 
husband a certainty. 





ANNOUNCEMENT OF THE FOURTH 
ANNUAL INSTITUTE ON FEDERAL 
TAXATION SPONSORED BY 

THE UNIVERSITY OF SOUTHERN 
CALIFORNIA SCHOOL OF LAW 


HE Fourth Annual Institute on Federal Taxation, sponsored 

by the University of Southern California School of Law, 
will be held October 17, 18 and 19. This year the Institute will 
present 25 speakers of outstanding reputation speaking on such 
subjects as Current Developments In Statutory Renegotiation of 
Government Contracts, The Amortization of Defense Facilities, 
Income Tax Problems Relating to Non-Business and Business 
Life Insurance, Taxation of Charitable Organizations Under the 
Revenue Act of 1950, Deductibility of Attorneys’ and Account- 
ants’ Fees, Income Tax Problems of a Corporation Doing Busi- 
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ness Abroad, The Effect of a Stock Redemption on Earnings and 
Profits, A Tax Adviser’s Evaluation of Legal and Practical Fac- 
tors in Reaching Decisions During a Fraud Investigation, Pro- 
rating Federal Taxes, Redemption of Stock Owned by Estates of 
Decedents for Payment of Death Taxes, Dangerous Capitaliza- 
tions, Private Annuities, Tax Problems Arising Out of Gifts to 
Minors, and Farmers’ Tax Problems. 


The Institute is designed as a forum where all interested in 
Federal Taxation can join together to hear lectures, participate 
in group discussions, and study the practical tax problems of the 
year. In addition, the Institute offers an opportunity for gov- 
ernment representatives to discuss problems in the administration 
of the tax laws and collection of the internal revenue. A critical 
study of the nation’s revenue laws looking towards their improve- 
ment is sought, as well as a detailed exposition of the practical 
operation of the revenue system. 


Anyone desiring further information relating to the Institute 
should write to the Director, John W. Ervin, Tax Institute, School 
of Law, University of Southern California, 3660 University Ave- 


nue, Los Angeles 7, California, or telephone RIchmond 2311, Ext. 
340 or RIchmond 7-0854. 





LOS ANGELES BAR ASSOCIATION 
COMMITTEE ON LEGAL ETHICS 


OPINION NO. 181 
(July 25, 1951) 
PUBLICATION OF ARTICLES IN LAY PERIODICALS— 
SOLICITATION—An attorney may not permit reference to his 
legal experience in a caption to an article written by him for publication 
in a non-legal periodical; nor may he invite questions about legal prob- 
lems from readers for answer in said periodical. 


A member of the Los Angeles Bar Association inquires whether 
it would be ethical for him to submit an article to a non-legal 
publication with the author’s name attached thereto, as well as 
the following caption: 

“Editor's Note: Mr. .................... is an attorney with 
many years experience in the legal aspects of real estate. 
In this series of articles he will answer many of the prob- 
lems confronting buyers, sellers, and the brokers in their 
transactions. Questions should be mailed to Mr. -............. 
(address) (telephone number).” 
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The use of the above caption would be improper by virtue of 
Canons 27, 35, and 40 of Professional Ethics of the American 
Bar Association. 


Canon 27, in part, prohibits “indirect advertisement for pro- 
fessional employment such as furnishing or inspiring newspaper 
comments. * * *” 

Canon 35 is in point also by reason of its prohibition of the 
exploitation or control of the professional services of a lawyer 
by any lay agency which intervenes between client and lawyer. 


Canon 40 further provides that “a lawyer may with propriety 
write articles for publications in which he gives information upon 
the law; but he should not accept employment from such period- 
icals to advise inquirers in respect to their individual rights.” 


At the outset it is clear that there is nothing unethical or harm- 
ful per se in the writing of articles by an attorney for publication 
in non-legal periodicals. However, the use of the caption re- 
ferred to above and the reference to the years of experience in 
the legal aspects of real estate does attract attention to and regard 
for the ability of the particular attorney. It is subject to the 
construction of being self-laudation. 


Further, the publication of a series of such articles violates 
Canon 35 in that a lay publication would be exploiting the serv- 
ices of a member of the Bar for the profit of such lay agency or 


publication. 


Finally, such an attempt to answer readers’ questions concern- 
ing legal affairs by use of articles published in periodicals, is un- 
ethical in view of the fact that there is lacking the personal 
relationship necessary to the furnishing of adequate and reliable 
advice. Unless questions submitted are in great detail and fur- 
nish facts similar to what an attorney obtains in consultation with 
client by the use of thorough interrogation, his answers or advice 
can best be sketchy, vague and general in nature. Such a proce- 
dure is dangerous to the untrained layman who might rely on 
such information, and can only be detrimental to the best interests 
of the legal profession. 


This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Article VIII, Section 3.) 
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OPINION NO. 182 
(August 29, 1951) 


PHONOGRAPHIC RECORDING OF TELEPHONE CONVER- 
SATIONS—WITH OR WITHOUT KNOWLEDGE OF OTHER 
PART Y—The mere act of using such device under either circumstance 
is not per se violative of professional ethics. However, in general, and 
unless grave reasons to the contrary exist, the opposite party should 
be informed that a recording is being made. The subsequent use of 
recordings is governed by the ethical considerations applicable in 
general to communications and information received by the attorney. 

An attorney inquires as to the propriety of using a phono- 
graphic recording system in connection with telephone conversa- 
tions, either with or without the knowledge of the opposite party. 
In connection with the inquiry, the attorney points to the fact 
that such a facility is widely used as an aid to determine “true 


understandings of positions.” 


The question presented for consideration involves neither the 
interception of communications by persons other than the one for 
whom they are intended, nor the question of an attorney acquiring 
knowledge of the conversation without authority. Essentially, 
the inquiry relates to the precisely accurate perpetuation of volun- 
tary communications transmitted to the attorney by the transitory 
medium of speech. 


The aspect of the later use of the record made by the recording 
device is more important from the standpoint of professional 
ethics, than the nature of the particular physical means of preserv- 
ing communications knowingly and voluntarily made. 


The variety of occasions and circumstances under which an 
attorney must be guided by the adopted Canons of Professional 
Ethics and the recognized standards of professional conduct, in 
his subsequent use of recordings of conversations is so great that 
it would be impractical and virtually impossible to consider all of 
them in this opinion. The Committee therefore must assume 
that the professional standards applicable to any given situation 
involving the later use of such records will be complied with both 
in letter and spirit. 


The Committee is of the opinion that if the attorney informs 
the other party to the conversation at the commencement thereof, 
or before important words are spoken, that the conversation is 
being recorded, and if such opposite party does not object, there 
is no objection to the use of the recording device. Considerably 
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more difficulty is encountered in reaching a decision when the 
other party is not informed of the use of the device or is in- 
fofmed of its use at the conclusion of the conversation, or after 
important remarks have been made. 


The Committee recognizes that no ethical considerations are 
involved in the mere fact of an attorney making longhand or 
shorthand notes or a verbatim transcript as a conversation pro- 
gresses, or if he immediately writes, dictates or records his recol- 
lection of the contents of the conversation, immediately after the 
close thereof. The question therefore may properly be asked: 
“Ts there a substantial difference between the last described pro- 
cedures and the simultaneous phonographic recording of the con- 
versation as it takes place?” The Committee believes that there 
can be little question but that one is likely to be less guarded and 
circumspect in telephone conversations than he would be if aware 
that they were being recorded phonographically or by some other 
means of precise perpetuation, e¢.g., shorthand writing by the at- 
torney or a listening secretary. 

The evidentiary weight likely to be given to phonographic re- 
cordings or verbatim transcripts, undoubtedly is greater than mere 
notes or résumés of a conversation; however, that fact is of rela- 
tively minor importance from the ethical viewpoint. 


Infrequently occasions may arise where it would be appropri- 
ate to record telephone conversations without the other party 
being aware of the fact. As an example, necessity of protecting 
the rights of a client or of the attorney’s own rights, or the op- 
portunity thus to secure evidence of the commission of a public 
offense, may all dictate both the propriety and the desirability of 
the undisclosed use of a recording device on a telephone. 


The office of the Federal Communications Commission in Los 
Angeles advises that the Federal Communications Commission has 
adopted a rule governing the use of telephone recording devices 
in connection with interstate telephone communication. In brief, 
the rule requires that there be knowledge at each end of the 
conversation that a recording device is in use and that a distinctive 
tone be superimposed upon the telephonic transmissions once each 
15 seconds. It is assumed that the Commission in adopting such 
rule for application to interstate communications, recognized that 
such devices provide facilities adaptable to improper usage. 
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An attorney may never properly engage in conduct which in 
any manner savors of being underhanded or undignified. Canon 
22 of the Canons of Professional Ethics, adopted by the American 
3ar Association, recognizes that it is unprofessional and dishon- 
orable to conduct oneself with other than candor, fairness and 
forthrightness in all of his professional activities. Among other 
things, such measure of conduct clearly prohibits the use of re- 
cording devices as traps for the unwary, as a means through 
which to gain unfair advantage, or as an aid to, or important 
element in the commission of any offense against the high stand- 
ards of the legal profession. 


Those considerations but serve further to emphasize that it 
is not the mere use of the recording device, but the particular 
occasion for its employment or the subsequent use of the record 
which is ethically important. 


To summarize, the Committee concludes : 

(1) The use of a system to record telephone conversations 
phonographically is ethically proper and permissible when the 
other party is made aware of its use in connection with the par- 
ticular conversation, at the commencement thereof, or before im- 
portant words are spoken, and does not object, and also provided, 
as to interstate conversations, that the rule of the Federal Com- 
munications Commission is observed ; 

(2) Professional standards and the forms of ethical conduct 
require that ordinarily and for the customary general purposes 
for which such devices are used in modern day business, the other 
party to the conversation be informed of the use of the device, 
at the commencement of the conversation, and in any event before 
important words are spoken by either party; 

(3) If no professionally improper or unfair use is thereafter 
made of the phonographic record of a telephone conversation, 
and if such is made and kept merely for refreshment of the 
memory of the attorney himself, or to aid him in the proper and 
ethical performance of his duties, it is not unethical for the 
attorney to use the recording system without advising the other 
party of such use. Nevertheless, it would appear to be more 
desirable to inform the opposite party that a recording is being 
made. 
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(4) Upon the infrequent occasions when it is necessary (not 
merely useful) in the protection of a client’s rights or the personal 
rights of the attorney, or in connection with the detection of a 
public offense, a recording device may be employed without ad- 
vising the other party of such use. 

. 

(5) All members of the bar must be aware that the permanent 
records resulting from use of recording apparatus may become 
available to others by subpoena or otherwise even against the will 
of the attorney or other participant in the conversation. 


This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Art. VIII, Sec. 3.) 


LANGUAGE FROM THE SUPREME COURT 
.> NOVEMBER 13, 1950, the court held in the case of 


Snyder v. Buck that an action against a Government offi- 
cial abated when he retired from his office and no successor was 
substituted in the action for six months thereafter, with the re- 
sult that a Navy widow lost her judgment against the United 
States and was ordered to start over. Mr. Justice Frankfurter 
in dissenting said: 


“The Government, indeed, has consistently recognized 
that justice does not call for abatement of the suit. Both 
here and below it has disavowed a desire for abatement. 
Of course, if it were a fixed rule of law that a suit such 
as this should die when the nominal defendant dies, the 
Court would have to bow to it, however harsh and futile 
the rule. It required legislation represented by Lord 
Campbell’s Act to make tort liability survive the death of 
the victim. But it is not the controlling policy of the 
law that such actions die upon change of office-holders. 
The policy of the law is to the contrary, even as to suits 
which could not be brought against the Government di- 
rectly. So also, it has long been the policy of our law 
to look behind an office-holder nominally a party litigant 
in order to find that, for all practical purposes, it is a 
suit against the Government and therefore not maintain- 
able. Justice should be equally open-eyed in order to 
find behind the nominal official defendant the United 
States as the real defendant.”—J. L. M. 








The attorney who names Title Insurance and Trust 
Company as executor in wills secures for his clients 
not only the experience of Southern California’s oldest 
trust company, but also the benefit of the attorney’s 
own knowledge of personalities and estate history. 

This is because it is the practice of this Company to 
retain the attorney who drew the will as counsel in 
the administration of the estate, and in all legal mat- 
ters pertaining to any testamentary trust—unless given 
contrary instructions by the testator. 


Call our Estates Department, MAdison 6-2411 


Southern California's Oldest Trust Company 


Title Insurance and Trust Company 


433 South Spring Street, Los Angeles 13 
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Brothers I n a 


By George Harnagel, Jr., Associate Editor 


HE Foundation of the Iowa State 

Bar Association, organized six 
years ago, now has assets of over 
$60,000 contributed by some _ 1,800 
Iowa lawyers. Income from funds of 
the Foundation are used to finance ac- 
tivities of interest to the profession as 
a whole. Currently the Foundation is 
supporting work of the Association 
in the field of public relations. 

a 





George Harnagel, Jr. 


Almost an entire issue of The Detroit Lawyer, monthly 
publication of the bar association of that city, was recently 
devoted to an article on “The Lawyers’ Contribution to the 


Development of Detroit.” 
- =e 


The masthead of The Young Lawyer, published by the Junior 
Bar Conference of the American Bar Association, carries 
the name of Edward C. Freutel of Los Angeles as an asso- 


ciate editor. 
x * x 


Chief Justice Qua of the Supreme Judicial Court of 
Massachusetts to the members of the bar of that common- 
wealth: 

“The Supreme Judicial Court, like every court of 
last resort from which there is no appeal, is under a 
great public responsibility of which the court is very 
conscious. There is, however, the ultimate test of pro- 
fessional opinion which is faced by every American 
court. a 

“T will be very much pleased indeed if, at any time, 
any member of the bar, or other person who knows 
something of the subject, is interested in a case—I 
don’t mean interested personally—I mean interested 
in a subject, he will write any criticism that he has 
of a decision, or a line of decisions, provided, of 
course, it is thoughtful and intelligent criticism; and 
I know that the court will be helped by it.” 
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The National Legal Aid Association, as a special project 
of its Commitee on Service to the Armed Forces, has com- 
pleted a digest in chart form of the grounds and procedures 
for divorce, separation and annulment in the 48 states and 
the District of Columbia. Attorneys who are not members 
may obtain copies at 25 cents each from National Legal Aid 
Association, 36 West 44th Street—Room 609, New York 18, 
Se A 

* * x 

A History of the Bar Association of San Francisco, by 
Eustace Cullinan, Sr., appearing in a recent issue of The Brief 
Case, discloses the interesting information that it cost a good 
deal more to be a bar association member in “the good old 
days” than it does now, at least in that northern metropolis. 
During the first twenty-five years of its existence the San 
Francisco Association exacted an initiation fee of $50 and dues 
of $5 a month. This lush tariff continued down to the turn 
of the century and the author adds, perhaps unnecessarily, 
7 the membership of less than 200 comprised the more 
prosperous element of the bar.” 

’” * * 

The Utah Bar Association, as far as we know, was the 
only state association to meet extraterritorially this year. Its 
convention was held at Jackson Hole, Wyoming. Also, as 
far as we know, that was the only convention where the ad- 
dress of welcome included the following domestic disclosure: 
“For years my husband has been advising me and reminding 
me that one does not learn law by just simply sleeping with 
a lawyer.” It is idle to speculate on the changes that other- 
wise might occur in law school curricula. 

+s 

The Hennepin County (Minneapolis) Bar Association main- 
tains a Relief Committee which has the function of providing 
financial assistance to any of its members who may be in 
need. This Committee cheerfully reports that it had but one 
client during the past year and that its treasury is ample to 
meet ail anticipated demands upon it. 

. «¢ «6 


The West Virginia legislature has enacted legislation pro- 
viding compensation for assigned counsel in criminal cases. 
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The New York legislature upped the scale of pay for assigned 
counsel in that state but the governer vetoed the increase. 
i < 

Fifty-per-cent fees in personal injury cases, except in extraor- 
dinary circumstances, have been denounced by the Balti- 
more Bar Association, which has declared the practice of mak- 
ing such a charge a normal thing, even though by agreement 
with the client, both unethical and illegal. 

ee: 2 

The Attorney-General of Florida has provided all members 
of the bar of that state with a summary of the laws of a 
general nature passed by the 1951 session of the Florida legis- 
lature, together with a list of all sections of the Florida stat- 
utes amended, added or repealed. Sacramento papers please 
copy. ae 

The Supreme Court of Oregon recently changed its rules 
applying to attorneys seeking admission in that state upon 
certificate from another state. Attorneys who have had at 
least three years practice in another jurisdiction must now 
take ar “attorney’s examination,” while those with less ex- 
perience are required to take the regular student’s examina- 
tion. sanleaniapesie 


SELECTED BIBLIOGRAPHY 
ON DEPOSITIONS 


By Earl C. Borgeson* 





The digests, legal encyclopedia, court rules, and, of course, the 
codes of procedure for a particular jurisdiction contain more 
detailed information about the format, procedures, and uses of 
depositions. This list is an attempt to collect and select only the 
textual and periodical commentary dealing with depositions 
TEXTS: 
Bodin, H. S. Strategy and Technique of Depositions. PRac- 
TICING LAw InstituTE. (1946.) 

Dawson, A. O. Examinations Before Trial in State Courts. 
PracticInGc Law Institute. (1946.) 

Hogan, F. I. Catirornta Deposition Manuva. (1940.) 

Jones, B. W. ComMMENTARIES ON Evinence. Volume Four. 
Chapter 20. (2nd Ed., 1926.) 


*Assistant Reference Librarian, Los Angeles County Law Library. 
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Koch, A. T. Depositions and Discovery Under the Federal 
Rules. Practicinc Law Institute. (1946.) 
McBaine, J. P. CatirornrA EvipencE Manuat. (1945.) 
Wigmore, J. H. A TREATISE ON THE ANGLO-AMERICAN Sys- 
TEM OF EvipENcE. (3rd Ed., 1940.) 
Witkin, B. E. Summary or CALIForNIA Law. Volume Two. 
(6th Ed., 1946.) 
ARTICLES: 
Civil Depositions Acts. 45 Harv. L. Rev. 176-181. (1931.) 
Cushman, L. J. Depositions in Practice. 3 Mtam1 L. Q. 378- 
391. (1949.) 
Morris, Jr., W. J. Mechanics of an Examination Before Trial. 
22 St. Joun’s L. Rev. 53-75. (1947.) 
COMMENTS: 
Tactical Use and Abuse of Depositions Under Federal Rules. 
59 Yate L. J. 117-132. (1949.) 


CASENOTES: 
Depositions—Discretion of Court in Ordering Depositions 
in Punishing Witness for Refusing to Give Deposition. 


Cauir. L. R. 641-644. (1940.) 
Depositions—Examiner’s Right to a Protective Order. 
Minn. L. R. 407-409. (1951.) 
Trial Practice—Depositions—Right to Take—Scope of 
quiry. 19 So. Carr. L. Rev. 83-84. (1945.) 





LANGUAGE FROM THE COURTS 


In the case of Union Pacific v. United States, the United 
States Court of Claims (1950) held that the tariff applicable to 
the transportation of a wartime jeep was that used for a “pas- 
senger vehicle.” In the course of the opinion, the Chief Judge 
said: 

“The war was fought on many fronts, in different 
climates and under different conditions. Any one officer 
was limited in his field of operations. His observations 
and conclusions were necessarily and closely linked to the 
conditions prevailing in his immediate sector. If he 
went into many areas he saw few of them in detail. The 
jeep was ubiquitous. Wherever anyone went the jeep 
was there. It frequently aggravated, but made itself in- 
dispensable. The name of the jeep is shrouded in mystery 
and involved in dispute. It is most generally thought to 
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have been nicknamed by some soldier after a character 
in the comic strip, Pop-eye.” 

“A number of experts testified, differing greatly in 
their conclusions. We were somewhat confused when 
they started, and when we had finished reading their tes- 
timony our confusion simply covered a wider range.” 

“When I was a boy, calves being more numerous and 
cheaper than ponies, we undertook to substitute by using 
a calf named Bobby. We built a wagon—entirely home- 
made—using a cracker box for a bed and four un- 
matched wheels. After several runaways and wrecks we 
had the calf trained so we could not only do light hauling 
but could ride him. We called him our little pony. But 
somehow nature had intended him for other purposes and 
we finally gave up. We almost shed tears when they 
slaughtered him for beef. The memory lingered on and 
we still thought of him as part pony. 


A neighbor lad whom we called Ben, not to be out- 
done, built a similar contraption. Having no calf of the 
right size he drafted a billy goat named Charles, that he 
swore he would make over into a first-class horse. Ben 
was persistent and Charles was nearly as stubborn. He 
had a better wagon—the wheels matched and the box 
had a coat of whitewash. But Charles would balk at 
times, and would also run into the brush in order to nib- 
ble on his favorie shrub and stubbornly refused to eat 
corn. After several months Ben, in a burst of confidence, 
finally admitted to me that Charles was still a goat. 

In both instances we finally had to admit that neither 
animal was primarily a horse, even though we had made 
them serve the purpose. 

It is difficult to classify the jeep.”’ 

“We recall the answer of Charles G. Dawes, during 
one of the investigations following World War I. He 
was asked if he hadn’t paid $200 apiece for ponies in 
France that he could have bought for $50 a head in 
Texas. With a dramatic gesture of his underslung pipe 
he replied, ‘Yes; I suppose I did. I would have paid 
$200 for sheep, if they could have hauled those guns up 
to the boys at the front.’ No doubt the ponies were used, 
but that didn’t make them draft animals. They were pri- 
marily riding ponies. 

“Surely the jeep was used for hauling. It was in 
many respects an all-purpose car. The army called it a 
truck, but that is not very persuasive, since the army 
called all wheeled vehicles trucks, including passenger 
cars, except the sedans.”—J. L.’ M. 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, AND 
CIRCULATION REQUIRED BY THE ACT OF CONGRESS 
OF AUGUST 24, 1912, AS AMENDED BY THE ACTS OF 
MARCH 3, 1933, AND JULY 2, 1946 (Title 39, United States 
Code, Section 233) 


of Los Ancetes Bar BuLuetin, published monthly at Los Angeles, California, for 
October 1, 1951. 


1. The names and addresses of the publisher, editor, managing editor, and business 
managers are: 

Publisher—Los Angeles Bar Association, 510 S. Spring St., Los Angeles 13, Calif. 
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Business Manager. 
Sworn to and subscribed before me this lst day of October, 1951. 


[Seal] MarcueEriteE F. Cripps, 
Notary Public in and for the County of 
My commission expires January 3, 1952. Los Angeles, State of California. 
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“It's Libel or Contempt 
If You Print It” 


A clear and authoritative volume on the law of civil 
and criminal libel, contempt, and kindred topics. 
by 
LEON R. YANKWICH, J.D., LL.D. 


Judge, U.S. District Court Southern District of California 
One of the best-known authorities on libel in the United States 
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